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In Apri
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conduct an independent review of procuement operations. Mr. Polan is a wellrespected attorney with extensive experience in public transporttion industr

procuement. He is the former General Counsel of the New York MT A, and
while servg in that capacity was priariy responsible for the overhaul of the

New York statutes and agency reguations governg its procuement activities.
He has also consulted on procuement-related matters with a number of
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Transit Authority, the Port Authority of

New York and New Jersey, and Amtrak.

Mr. Polan recently completed his report, which is attached for your review. He
has made recommendations that encompass actions within my control, actons
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which would requie legislative change. He fids there is no instant fi or silver

bulet to improvig procuement operations, and suggests that the combination
of recommendations he has made should be considered in total. We have
reviewed Mr. Polan's report and generaly concu with its findings and

recommendations.
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I. Executive Summar

The Los Angeles County Metropolitan Transportation Authority ("Metro") contracted

with the law firm of Manatt, Phelps & Philips, LL ("Manatt,,)l to conduct an independent
review of certain aspects of its procurement operations and to suggest recommendations to

promote process effciencies. As discussed below in this report, our findings and
recommendations are as follows:

1. Based on our industr survey of comparable transit properties, Metro's

procurement staffing, as measured by Full Time Equivalents ("FTs"), relative to the number
of procurement actions is at the higher end of the peer group agencies surveyed. This

appear to be, at least in part, a function of the fact that Metro procurement professionals are
involved in a number of complex, yet low-value, admnistrative and paperwork process

activities that are in excess of those that exist in the other agencies. To the extent they are

i Resumés of Manatt attorneys who worked on this review are provided in Exhibit A.

relieved of some of these activities, cycle time could be improved and professional resources
could be more effectively targeted to activities that achieve better purchasing value.

2. By its own policy, the Metro Board of Directors (the "Board") requires

Board approval for all contracts (other than construction contracts) in excess of $200,000,
including contracts proposed to be awarded on the basis of sealed bids. There appears to be

limited value in Board involvement in awards based on sealed low bids, and such
involvement contributes significantly to process inefficiency and delay. Three of the other

four agencies surveyed have lesser Board involvement in ths area.

3. Metro does not delegate procurement authority, including change

order authority, within its organization to the extent of its industr counterpars. Additional
delegation can be achieved without a change in law and such delegation would improve cycle
time and achieve other efficiencies.

4. Metro does not take full advantage of the discretion afforded by

federal law to utilze simplified procedures for small purchases. This is a function of
California law, and we recommend that consideration be given to seeking state legislation to

move California law toward the flexibilty already authorized by the Federal Transit
Administration ("FTA") and encouraged in federal agency practice. By applying small

purchase procedures to material procurements over $40,000 but less than $100,00, as

allowed by federal regulation, Metro could obtain time and money savings as well as
improve the perceptions of the agency in the vendor community.
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5. Delays in change order2 processing are a function of both a statutorily

required pre-audit process and a cumbersome internal approval process. Current Metrospecific California law requires the submission of certified cost and pricing data and pre-

audit of all construction change order proposals valued in excess of $100,000. This
requirement sometimes leads to delay in the implementation of constrction change orders
with consequent adverse effects to ongoing work and Metro financial interests (e.g., due to

contrctor claims, increased project management oversight). This restrction on Metro is out
of step with peer group practice and is discouraged by federal contracting practice. There are

also changes to pre-audit requirements that are permssible within existing law, which should
be pursued as a matter of agency policy.

6. The Internet is already changing for the better the way Metro does

business and can serve to enhance outreach and increase competition. Time and money
savings would be available from increased reliance on the Internet for outreach, vendor
notification and the implementation of actual procurements. To some extent, these objectives

can be achieved by changes in agency practice. Substitution of the Internet for public
newspaper advertising also would be desirable, but this would require a change in state law.

7. Metro has made efforts in recent year to streamline its Procurement

Policy Manual ("Procurement Manual") and make this key source document user-friendly.

2 Throughout this report, the terms "change order" and "contract modification" are used interchangeably, unless
otherwise noted.
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However, the Procurement Manual remains overly detailed and quite cumbersome from a
user perspective.

8. There are confusing and inconsistent practices in Metro concerning the

application of federal requirements to Metro contracts. It appears that some contracts which
receive no federal funding are nevertheless "federalized," requiring additional paperwork and

contract provisions that are unnecessary and may limit competition. Metro needs to more
clearly ariculate its policy regarding federalization of contracts, with a policy objective to

reduce the number of contracts (both operating and capital) burdened by federal
requirements.

9. By delaying the issuance of a Notice of Intent to Award, Metro

sometimes puts itself in the position of having unresolved vendor bid protests at the time of
Board consideration of contracts. This understandably causes delay in Board consideration,

and the situation could be avoided if the agency permtted the issuance of a Notice of Intent
to A ward at an earlier date.

10. Prequalification of contractors, as required by state law and Metro

the contracting community and some

policy, is viewed as unnecessarly burdensome both by

Metro staff. Existing changes to Metro policies and procedures implementing state law were

recently approved, but more fundamental changes may stil be waranted.
11. The interface between the Metro Procurement and Material

Management Deparment ("PD" or "Procurement Deparment") and user departments would
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be materially enhanced if user deparent personnel were better equipped to prepare the
work statements required as part of any contract solicitation. The abilty to prepar a work
statement ready for the initiation of a procurement should be viewed as a core competency of

user deparment personnel involved in the initiation of a procurement action. Responsibilty
for delays in cycle time are sometimes the subject of finger-pointing concerning the

adequacy of work statements prepard by user deparents. These problems could be

mitigated to some degree by enhanced training and/or the use of technical writing specialists
in user deparments.

Based on these eleven categories of findings and recommendations, and to summarze

specific suggestions discussed below in this report, we believe that procurement process
effciencies could be attained through one or more of the following actions taken by the

identified stakeholder:

California Legislature:

· Allow the Metro Chief Executive Offcer ("CEO") to delegate approval of
constrction contracts below a specified dollar threshold.

· Raise the dollar limit of the small-purchase threshold to $100,000 for equipment,
material, supplies and construction contracts.

· Eliminate or streamline the Metro-specific prequalification and constrction
change order processes so that they more closely follow federal practice and/or
those of comparable transit agencies.
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. Allow contract advertising by varous means, including via the Internet, in lieu of
only newspapers of general circulation.
Metro Board:
. Delegate competitive sealed-bid approval authority to the CEO, subject to further

delegation, with possible special case exceptions for planned procurements

identified in the budget approval cycle as meriting Board involvement.
. Delegate greater authority over change orders to the CEO, subject to further

delegation, and/or expand the use of special change order authorization for major
design-build projects.
. Consider modifications to the change order approval process now in development

to ensure any new changes decrease rather than increase process inefficiencies.
. Replace the Procurement Manual with a new and concise set of Board-adopted

procurement policies or, in the alternative, consider significant changes to the
existing Manual.
. Adopt a policy that provides clear guidance regarding which procurement actions

must follow FTA rules and that ensures other contracts remain "defederalized."

. Allow the PD to issue a Notice of Intent to Award, subject to furter approval, as
soon as a recommendation has been approved by the PD Executive Officer.
. Consider further changes to the prequalification program to the extent permtted

by state law.

. Implement a comprehensive legislative strategy to overhaul some or all of the
laws applicable only to Metro and its predecessor agencies.
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Metro CEO:
. Delegate greater contract and change order approval authority to the Executive

Offcer - Procurement, subject to further delegation.
. Direct further streamlining of the prequalification process to the extent permitted

by state law and Board policy.

PD Management:
. If greater delegation is received from the Board and/or the CEO, consider further

delegation among PD staff, as appropriate.
. Reduce or eliminate the use of mailed postcards to solicit interested bidders.

. Develop recommendations for the Board and CEO regarding technical training
Work.

and/or dedicated staff for Statements of

n. Introduction

To place our assignment and these findings and recommendations in context, it is first

important to note the scale of Metro's procurement activities. As one of the nation's largest
providers of public transit services in the United States, the scope, varety, and cost of
Metro's procurement activities are all significant. In the 12-month period concluding

April

30, 2004, Metro estimates that it conducted over 17,00 separate procurement actions with an

estimated total value in excess of $650 millon? These actions ranged from the supply of the

thousands of individual pars that ensure daily bus and rail service, to the award of complex

3 Exclusive of 18,00 P-card transactions valued at $4.2 million conducted outside of the Procurement

Department.
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construction and technology service contracts, to the simple purchase of office supplies. An

overwhelming percentage of all procurement actions were nondiscretionary; that is, Metro
could not reliably discharge its essential public service responsibilities without the material

or service obtained in the procurement action. As such, the effective performance of the
procurement function must be recognized as critical to Metro's mission.

Each of the more than 17,000 procurement actions implemented by Metro in the past

year was governed by a complex and sometimes conflcting array of state and federal
statutory and regulatory requirements, supplemented by internal agency policies established
by the Metro Board and administered by management.4 These regulatory and administrative

regimes are the product of much history, some relating to the evolution. of public
procurement practice in general, while others originate in issues and historical problems that
are specific to Metro and its predecessor agencies.

As a general matter, it should be noted at the outset that state procurement laws
throughout the countr and in the federal sector have evolved in recent year away from rigid
rules requiring formal competitive sealed bidding for all procurements. In appropriate cases,
more flexible arangements have been authorized that permt and/or encourage simplified

methods for low-cost purchases and more sophisticated "best value" purchasing methods for

complex procurements. There is and always wil be a tension between the perceived
integrty controls thought to be ensured by sealed competitive bidding and the potential

4 Exhibit B summarizes the evolution of the most significant state and federal statutes and regulations applicable
to Metro procurement.
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opportunities for abuse that are made possible by the discretion and subjectivity inherent in
more flexible procedures.

Metro, like all public agencies, must find a way to balance these tensions sensibly and

intellgently, so as to promote confidence both in the vendor community and among its many

public constituencies. At the same time, it must strve to promote effciencies in its processes
so as to reduce procurement cycle time, reduce overhead and inventory requirements and
promote fair and vigorous competition. Metro must also meet important socioeconomic

objectives through its procurements, including programs to promote the use of small and

disadvantaged business enterprises and to maximize the use of U.S.-manufactured products.

Many of our findings concern the manner in which Metro has balanced these many
competing tensions in its procurement policies and procedures, and our recommendations
suggest changes to better reconcile often conflcting objectives.

It should also be recognized that there is no instant fix or silver bullet that wil result
in grater user satisfaction, easy budgetar savings, or grater Board or public confidence in

the prourement function. Nor is there any system that has been invented which wil
eliminate the occasional misdeed or abuse by a dishonest employee or contractor. The actual
and perceived problems that exist in Metro's procurement processes, and in paricular the

perception that many procurement actions take too long, are similar to those that exist in
virtually every other transit agency. Metro's recent record of performance is better in some
respects and worse in others, but procurement process problems tend to be similar across the

industry. These problems reflect the combination of ever-increasing regulation and related
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and sometimes overwhelming documentation requirements, antiquated state laws that have
not kept pace with best practices encouraged or permitted by federal policy, and the

reluctance of state and local governments to provide the same level of autonomy to
procurement professionals as exists in the federal government or in the commercial sector.

Metro's procurement process problems have also been significantly compounded by
the stringent and somewhat unusual rules that were instituted in response to the overrns and
contractor integrity issues that emerged from the major subway construction program in the

1990s. It is apparent that Metro continues to suffer from that legacy. However, it is also
quite clear that Metro's record of pedormance in significant procurements and large

constrction projects has improved in recent year. Consequently, it may now be the time to
addrss the issue of whether all the strctures of the laws and implementation policies

adopted in the mid-1990s continue to be appropriate.

While it is within the Board's and management's means to address many of the issues

we have identified, and for the State Legislature to address others, almost all of these matters

ar questions of policy. We can provide analytic support and frame issues that are ripe for

consideration, and we can provide some independent recommendations based on best
practices elsewhere, but it is for executive management, the Board and the State of California

to choose. As the Metro Board and senior management focus on the issues raised in this
report, it wil become readily apparnt that it is our view that very material time and money
savings ar likely to be achieved by some lessening and rationalizing of processes, reviews
and approvals, including a slight reorientation of Board involvement in routine procurements.
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Metro has the means to make or support changes to achieve process effciencies, but we fully
respect that it is for the Board to decide whether to do so, given Metro's history and public

perceptions.

m. Methodology

As par of this study, we have reviewed Metro procurement policies and procedures,

applicable statutory and regulatory materials, interviewed Metro personnel and Metro
vendors, and surveyed other key United States transit propertes. To promote a free and open

dialogue, all interviews conducted with Metro employees and vendors were conducted on a

confidential and "off the record" basis. We also reviewed current and past reports on Metro

procurement issues, including Inspector General reports, FT A compliance reviews and
consultant reports on Metro procurement matters prepared by GCAP Business Solutions in
2000, Ralph C. Nash in 2001 and Tama Smith & Associates, Inc. in 2003.5

In all, we interviewed more than 30 employees in the Metro Procurement

Deparment, ranging from buyers to contract administrators to middle and senior managers.
In addition, we interviewed representatives from other deparments, including representatives

from Audit, Diversity and Economic Opportunity ("DEOD"), Construction Project
Management, Transit Operations, Grants Management, and Planning, as well as from the
offce of County Counsel and the Inspector General. For the vendor community, Manatt was
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provided a list of key Metro vendors and we selected approximately a dozen vendors to

paricipate in a confidential interview process. These vendors were selected to provide a
representative sampling of the range of businesses on which Metro relies.

We also surveyed a number of the other large U.S. transit agencies to assess how
Metro's policies, procedures, and staffng levels compare to similar organizations and to

consider whether there are best practices that Metro might adopt, based on successful models

elsewhere. The public transit business is unique, both in tenns of the nature of the service it

provides and the statutory/regulatory regime under which it operates. Comparng Metro's

operations to other industres is not parcularly instrctive. Thus we selected those transit
properties most similar in size and scope to Metro, and were able to obtain the cooperation of

New York City Transit ("NYCT"), Massachusetts Bay Transportation Authority ("MBT A"),

New Jersey Transit ("NITransit"), and the Washington Metropolitan Area Transit Authority

("WMTA"). Together with Metro, these agencies comprise five of the six largest transit

agencies in the United States.6 For certain issues that relate to California law, we also
surveyed the Bay Ara Rapid Transit District ("BART").

Our review, which was conducted over approximately two months, does not purport
to be a comprehensive management review of Metro's procurement organization and

S For the most par these previous consultant studies assumed maintenance of the status quo in terms of the
statutory and regulatory regime applicable to Metro. As such, the scope and emphasis of these studies were
quite different than the focus of Manatts review. While some recommendations in those studies appear to have
been advanced, the limitation of an approach that assumes no change in the regulatory environment wil become
apparent in this report.

6 Based upon the American Public Transit Association ("APT A") ranking of transit properties by passenger
miles.
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systems. Our mandate was to seek out opportunities for process efficiencies that might be

achieved by changes that are within the existing legal powers of the organization as well as
those that might require statutory change. We have identified a number of possible changes
for Metro's consideration.

The organization of the remainder of this report is as follows: In Sections IV, V

and

VI we summarze what we leared from Metro staff and management interviews as well as
the vendor and industry survey. In Section vn we provide a more detailed elaboration of our

key findings and recommendations in those areas in which process efficiencies might be
achieved. In Section vm we provide an overview of our recommendations concerning

changes in California law that pertain to Metro, and in Section IX we conclude by noting a
number of issues that might be worthy of additional study.

IV. Metro Perceptions of Procurement Issues and Problems

A. Prcurement Deparment

Over the course of several days in May and June 2004, we met with more than 30

representatives of the Procurement Deparment, from executive management to PD staff
responsible for individual purchases. Prom these meetings, including seven confidential
"discussion groups" with managers, senior contract administrators, contract administrators

and buyers, we identified certain common trends and perceptions regarding the deparment,
which are summarzed here. Management perceptions are addressed first, followed by those
raised in the discussion groups.
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In our conversations with executive management, five issues came up repeatedly.
The first involves concerns about the length of PD "cycle time," which relates to the number
of days from when PD receives a requisition for a paricular purchase through the completion

of the procurement process for that purchase. Cycle time for many formal procurements,

including constrction and professional services, is typically four to six months, and
sometimes far longer.7 There are several reasons why PD cycle time is perceived as being
needlessly long, several of which may be attrbuted unfairly to PD staff and management.8

Many of these reasons and corresponding recommendations for improvement ar discussed
in this report, such as statements of work and the contract approval process.

The second executive level concern relates to issues associated with, and arguably the

lack of, an effective management information system (MS) to track and manage PD
business. For many year, the PD has used a financial information system (PS) to compile

and manage its data, and the suitabilty of this PIS to Metro's PD is questionable. We were
confronted with some of these limitations directly, as management information necessar to

support this study was sometimes diffcult to extract from Metro's systems. Efforts to better

adapt the PIS and to incorporate other more targeted MIS programs are underway.9 On the
7 This is in contrast to cycle time for material procurements of inventory, which from June 2003 through June
200 took 8.6 days on average. Noninventory material purchases averaged 37 days.
8 There is a concern within the PO about the lack of awareness throughout Metro over the extent to which

delays in cycle time are due to acts or omissions outside of the control of the PO, such as defining customer
nee, funding issues, audits and other processes over which PO staff have little or no control.

9 While we were provided with a great deal of information regarding various efforts under way at Metro to
enhance process effciencies through greater or modified automation within and among procurement functions,
this report doe not address those effort in detail for two reasons. First, consultants other than lawyers are

better suited to opine on such matters. Second, it is our view that the impact of technology-based initiatives is
necessarly limited unless and until underlying statutory, regulatory and administrative requirements are

streamlined.
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other hand, there is a concern among PD executives that, because the PD-managed PIS is
used throughout Metro for funding requisitions from project conception through closeout,

Metro procurement staff must engage in encumbrance management activities that are not
expected of their counterpars at other trsit agencies. This was cited as one of several

examples for why the number of Metro procurement FTs might, in relative terms, exceed
that of its peers.

The third, fourt and fifth issues common to management are related to one another:
statements of work (SOW) received from customer deparents, program management and

post-award admnistration. Although we are advised concerning Metro policy that only final

SOWs are to be forwarded to the PD, the reality is that the deparment often receives
inadequately developed SOWs that require PD staff and resources to complete. Management

believes that additional trning regarding SOWs in the customer deparments might help.

The related issue of program management involves the clear identification of a
project "ownef' outside of the PD. Parcularly with large purchases involving a number of

deparments, the PD has difficulty identifying a single customer counterpar to make
decisions and take ultimate responsibilty over the life of a procurement and resulting

contract. This leads to the final executive management concern over post-award contract
administration. In addition to what is perceived, on occasion, as inadequate "ownership" of a

contract by a customer deparment, there is a sense that the agency, as a whole, does not
recognize the extent to which PD must remain involved in contract management from the
time of award through contract closeout. This lack of understanding is cited as a source of
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tension between customer departments and PD, as the need for allocating PD resources to a
project post-award is challenged and/or questioned.

The discussion groups with staff identified several of the same issues that came up
with management, as well as others that impact the day-to-day business of Metro
procurements.

As a preliminar note, we were very impressed with the experience and apparent

professionalism of all PD staff with whom we met. Nearly every representative has at least
several if not many year of relevant contracting experience, much of it from the private
defense contracting/aerospace industres, and the overall level of capabilties seems high.

Comments were made repeatedly that made clear that PD staff has Metro's best interests in

mind, and efforts ar continually made to see that rules are followed and that the agency
obtains as much as possible for its procurement dollar. From our discussion groups with PD
staf, we identified seven common issues.

The first issue, which came up in every discussion group, is a serious concern about
the approval processes that must be followed for nearly all formal procurement actions

(meaning procurements in excess of small purchase limits), including routine procurements.

In paricular, we heard numerous complaints about the Board report approval process - from

the number of approvals required, the number of nonsubstantive changes that are made at

every level of approval, the additional substantiation that must be provided to address
potential concerns that might arse at any approval level, and the overall logistics involved in
getting anywhere from four to eight or more people to sign off on any given step of a
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purchase. Staff resentment and hostilty regarding the approval process is quite high. There
is a firm belief that much of the work that goes into the approval process is for the benefit of
the process alone and has no substantive impact on the value of the purchase. Although steps

apparently have been taken to reduce the number of signatures required, the actual steps of
the approval process have not declined.

The second issue relates to Metro's change order process, which is universally

considered much more cumbersome than any other public or private entity. As with the
contract approval process, staff feels that too much time is spent on the approval of change
orders that, in the end, has little or no impact on the price or outcome of the needed contract
change. The auditing process is cited as a significant cause of delay, in addition to the Board

report approval cycle. Some perceive that delays due to change order audits have become

worse of late. The change order process ties into management concerns about cycle time
because the time lost to change order approval inevitably impacts the timing and cost of

contrct penormance.
The third issue raised by staff in the discussion groups is the consensus that individual

contract admnistrators and buyers have too little authority relative to their experience, the
demands of the department and what is granted to their peers in other public- and private-

sector entities. The statement was made again and again that individual contract

administrators have "no" authority to make purchases without additional approvals, and
comparsons were made to the "P-card" program where non-procurement deparment

employees in the field have the abilty to complete direct purchases (not to exceed $2500 in
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any case) that contract administrators in the PD could not. This absence of authority, which

is attributed, at least in par, to an institutional lack of trust in the PD staff, is at least one

cause of a perceived low morale in the deparment. Comments also were made about a
"culture of fear" and excessive oversight from "above" and the Inspector General's office.
Some also attributed morale problems to residual "cultural" issues dating back to the merger
of the Los Angeles County Transportation Commission ("LACTC") and the Southern

California Rapid Transit Distrct ("SCRTD") in 1993.
The fourth common issue relates to the deparent's policies and procedures. This,

first and foremost, involves the Procurement ManuaL. Most PD staff seem resigned to the
Manual, although wishes were expressed that it be more streamlined. Although efforts have

been made to remove "procedures" from the Manual, leaving it with just "policies," the
extent of readily available deparent procedures is not clear. There are no PD user guides
or desk instrctions, although efforts apparently are underway to deploy them through the
"Virtal Procurement Office" on the agency's intranet. The combination of the overly

complex policy manual with the lack of clear and concise instrctions on procedures leads to

varying and sometimes conflcting interpretations of the processes to be followed, including
how to maneuver through the Metro approval process.

As with management, PD staff has issues with the deparment's MIS system, and
several comments were made about the PIS's lack of suitabilty to procurements. As par of
this fifth issue, staff frustration is high not only about the limitations of the PIS but also the
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number of separate systems that must be interfaced over the course of a purchase (e.g., the
Wizard, CP Tracking, Access, P A TS/CCS).

A sixth issue that came up in some of the discussion groups relates to the timing of
the release of the Notice of Intent to Award relative to the time allowed to a bidder to protest

that award. Metro policy changed in March 2000 to prevent the release of the Notice of
Intent to Award prior to the corresponding Board report, which typically is issued 2.5 weeks

prior to the Board meeting for contract approval. Because protests can be fied up to 15 days

thereafter, the logistics of coordinating contract approval and a protest defense
simultaneously are quite complicated and burdensome.

Finally, the seventh issue raised several times in our discussion groups was a
skepticism over whether Metro is commtted to change and process improvements. Staf

mentioned that our meeting was the latest in several that have been convened over recent
year by different consultants, and the process improvements that have resulted have been
few and far between. There is some resentment about the "promise" of change when

suggested improvements are perceived as ignored or otherwise not forthcoming.
B. User Deparments

In addition to our interviews of PD staff, we also met with representatives of varous

user deparments, including individuals responsible for operations, constrction, planning,
technology and administrative services.
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There was a wide disparty in perspective offered, no doubt reflecting individual
experience with individual contract administrators of varying experience and capabilties. In

general, most individuals acknowledged that PD performance was "getting better," although

criticism from many individuals was quite shar. Several themes emerged from the
conversations, which are summarzed below:

· There is a perception of two different procurement

deparments, one for construction and one for other activities. There is a perception that the

two units are quite separate in operation, that they operate according to different rules and
procedures, and that they do not communicate with each other as well as they should.

· The greatest frustrtions exist in the areas of constrction and
in professional services. Construction staf are parcularly frustrted by the inflexibilty of

the change order approval process, which they believe impairs sound project management. If

there is one single issue that should be addressed by Metro, the processing of change orders
would be at the top of the list.

. The Procurement Manual was harhly criticized. Comments

were made that it is so voluminous, complex, obtuse and ambiguous that it provides
unlimited opportunity for misinterpretation and overinterpretation. In a climate of fear of

oversight that is reported to be pervasive at Metro, this leads to interpretations that are overly
cautious and restrctive. Ambiguities are also a cause for inconsistent and ever-changing

practices, based on individual ad hoc interpretation. Many in the agency simply do not use
the Manual and instead rely on informal rule summares that have no offcial status.
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· There was considerable praise for some Contract
Administrators as incredibly knowledgeable and helpfuL. However, the view was also

expressed by many that other administrators are only reactive and do not adequately assist
user deparents through the maze of required approvals and paperwork. This was attrbuted

in par to workload demands, but also to fear of takng responsibilty

· Repeated comments were made that the group within the PD

that is responsible for finalizing and distributing contract forms for completed procurements
is slow and error-prone.

· There was broad consensus that the information technology
utilized by procurment is antiquated and in need of substantial improvement. However,
concerns were also expressed that technology acquisition within the agency, not simply in the

PD, lacked a strategic focus, with the result that stand-alone systems were sometimes
acquired that lacked necessar integration capabilties.

· The existing prequalification process was sharly criticized as
being excessive and counterproductive. These comments in paricular mirrored the view of
PD staff.

Recommendations for addressing some of the issues underlying the perceptions of
both groups are addressed in greater detail in Section VI.
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V. Vendor Community Perceptions of Procurement Issues and Problems
At our request, the PD sent us lists identifying Metro vendors from which we

randomly selected vendor survey paricipants. Of the 20 vendors we solicited to participate
in the survey, 11 made themselves available for telephonic interviews, which we conducted

in May 200. As with our discussion groups with PD staff, we commtted to maintain
confidentiality with respect to these interviews, such that we do not identify the parcipating

vendors by name or contract. The 11 paricipants vared in size, typ of business, and
contracting history with Metro, and included representation from the DBE sector. This
section presents seven common perceptions that the survey revealed.
The first perception relates to PD staff. Overall, vendors find the level of profession-

alism, experience, education and abilties of PD staff to be quite high as a group. Comments
were made that there are exceptions, but the general rule is that Metro PD staff are as good as

or better than their counterpars at other transit agencies. Some vendors commented that
paricular contract admnistrators were "too tough" or "not fair," which - although a source

of vendor frstration - is not a negative so long as contrct admnistrators ar reasonable in

light of agency requirements and market demands. There also were comments about
perceived high turnover among procurement staff and references to "morale problems" in the
PD.

The second common theme from the vendor survey was concerns about the
effectiveness of communication between the PD and the Metro customer deparments.
Several vendors commented that they have been put in the position of having to ensure that
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different pars of Metro are communicating and working towards the same goal in connection
with a paricular contract. Similar to the fourth issue with PD management, vendors

sometimes have trouble identifying a project "owner" outside of the.PD, which can lead to
delays and ineffciencies. A few comments were made regarding a perceived "lack of trust"
between the PD and other Metro deparments and having to "mediate" between different
pars of the agency.

The remaining common themes gleaned from the vendor survey relate to varous
milestones encountered over the course of the procurement process. Vendors were asked for
their perceptions of Metro's procurement documents. Although vendors state that the quality

of the documents can var dramatically, there seemed to be a consensus that they have
improved over the past few year. However, as with the PD's own perceptions, vendors
maintain that the quality and adequacy of SOW is not consistent. Vendors attrbute problems

with SOW to the nature of the work, lack of communication between Metro deparents as

well as Metro staff desire to put as much into the SOW as possible to avoid contract change
orders (and the corresponding approval process) in the future. Several vendors believe that

Metro's paperwork in the solicitation and contracting process is much more cumbersome
than it needs to be, paricularly when compard to what is required by other major transit
agencies.

A few vendors volunteered their dissatisfaction with the prequalification process,
which was characterized as being relatively unique among transit agencies. Those who

raised the issue of prequalification believe that it is too cumbersome, may not make any
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difference (because firms are rarely found to be not qualified) and may inhibit competition
because it may drive companies away that are reluctant to disclose the required information.

The fifth, and probably most commented-upon, issue that came out of the vendor
survey is the contract and change order approval processes. (Vendors did not necessarly

distinguish between the approval processes required for a contract award as compared to a
change order.) Although some commented that Metro's approval processes have improved

over the years, nearly every vendor commented that the process is more cumbersome and

takes longer at Metro than anywhere else. Vendor comments about the approval process
included the following: the delay between bid date and approval is excessive and very

difficult for a vendor that is trng to keep a "team" together or otherwise maintain its bid;
there is a perceived "secrecy" regarding an award until the time the Notice of Intent to A ward
is

released, which makes it difficult for the intended awardee to prepare for the contract; the

change order approval process is excessively complicated and long and, even when staff and

the contractor agree to the scope and price of the change, the approval takes several months;

and, oftentimes, what is agreed to with staff and what is ultimately approved can var
dramatically.

The comments on contract closeout were limited, as many vendors had not
experienced this process. Of those that had, most had no issue or problems, although one

vendor has had serious difficulties wrapping up a contract (and receiving the retainage) from
a contract that ended several years ago.
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The final issue discussed with vendors was the Metro invoicing and payment process.

Of all the topics discussed, this one received the highest overall praise and is considered

much improved over the past several years. Metro's invoicing forms are considered
straightforward, and vendors appreciate Metro's increasingly prompt payment practices.

VI. Industr Survey

As par of this study, Manatt also conducted an informal survey of procurement

practices in other large transit agencies in the United States. Five of the six largest agencies,

including NYCl, MBTA, WMTA and NJTransit, paricipated in the survey. The Chicago
Transit Authority, the other large agency, declined our request to paricipate. Nevertheless,

by including five of the six largest transit systems in this survey, we believe we have
obtained information from an appropriate peer group for purposes of comparson and
evaluation of selected procurement practices.

Like Metro, these agencies are all responsible for both bus and rail service in large
geographic aras. Like Metro, they are all challenged by severe budgetar pressures and

constrained by a complex overlay of federal and state statutory and regulatory requirements.

Most important, they are all public agencies under the direct or indirect control of elected
officials, and all have a heightened sense of the necessity for integrity controls even if such
controls sometimes lead to process ineffciencies.

However, there are limitations on the information provided and presented. Because
of differing state laws and different procurement organization structures, there are sometimes
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differing definitions of procurement terminology. Some agencies also maintain separate
organizations for constrction contracting and materials purchasing. Comparng FTs by

dollar volume or number of procurement actions is particularly problematic owing to the

significantly differing technical requirements of the individual systems, the mix of
competitive versus noncompetitive actions and differences in state law. In paricular, an

agency involved in ongoing heavy construction programs is likely to have a significant
number of procurement personnel dedicated to this function. Nevertheless, we provide the
information provided by the individual transit properties, so broad comparsons can be made.

A. The first table summarzes procurement value, volume and Ffs in each of
the agencies. The import of this data, and the conclusions that may be drawn, can be found
in Recommendation Number One.

Table I: Annual Procurement Actions by Value and Number ofFfs
Metro
Procurement
Actions (PAs)
Value

MBTA

NYCT

NJTransit

WMTA

17,213*

44,037*

14,173

24,251

11,630*

$667,237*

$1,616,703*

$341,911

$748,400

$430,00*

72

175

37

46

73

239*: 1

252*: 1

383:1

527:1

159*:1

$9,267*:1

$9,238*: 1

$9,241:1

$16,270:1

$5,890*:1

(millons)

FTs
PAs per FT
Value per

FT

*Excludes P-card trnsactions (under $2,500) conducted outside the Procurement Deparent at Metro, NYCT and WM T A.
B. In general the Metro Board has a much heavier involvement in review of pro-

curement activities, paricularly sealed bids and change orders, than the other agencies in the
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peer group. These varations are described in Table IT below and further discussed in
Recommendation Number Two.

Table II: Thresholds for Board Approvals of Contracts and Change Orders
Metro
Sealed Bids

Constrction -

No Approval

No approval
required

NJTransit

MBTA

NYCT

Over
$500,000

Material requi

red for

normal operations - no approval

Material -

over
$200,000

Other con-

tracts - over
$1 millon

Other (Rs)
Sole Source

Over
$200,000

Generally over Over

$500,000

$25,000

2/3 Board vote Generally over Over
required for
$25,000
$500,00
sole source
authority for
material,
equipment or

WMATA
If Board has
approved the
initiation of an
action, then no
additional approvaL. If no
prior approval,
then over

$100,000

Over
$250,000

Same as above

Over $11,200

Over

$100,00

supplies re-

gardless of
dollar amount;
this could be
in the form of
blanket ap-

proval for a
specific product.

Subsequent
award author-

ity required
only if over
$200,000
Change Ordersl Contract

$100,000 in

The greater of 5%-10%

(1) Over

the aggregate

$250,000 or
(nonconstruct - (2) over 15%
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7% of

base

contract or

change con-

$200,00 or in
excess of

tingency ap-

budget (in-

Metro

Amendments

NYCT

ion)

$100,000 per
change order

of base contract and
$50,000

MBTA

$500,000

NJTransit

WMATA

proved with
original

cluding contingency)

award; above

this amount
Board appro
val required

(facilties)
$200,000 per
change order
(rail)
Special
higher-level
authority for
individual de-

sign build
projects
Software,
hardwar (no
Board
involvement)

C. As detailed in Table il below, four of the five peer group agencies have low
thsholds for the required use of sealed competitive bidding. This is a function of state law
in all cases. Only WMA T A has taken advantage of the federal authonzation to employ small

purchase procedures up to $100,000. The import of this data is discussed further in
Recommendation Number Four.

Table III: Thresholds for Competitive Sealed Bidding

Construction

Metro

NYCT

MBTA

NJTransit

WMATA

FT A Circulai
Authorization

$25,000

$25,000

$50,000

$41,800
(adjust
annually

$100,000

$100,000

$100,000

$100,000

by CPI)

Materials

$40,000

$15,000

$25,000
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$25,000

D. Change order administration is identified as a significant burden by all
agencies, requiring the dedication of staff resources in both procurement and other
deparments. Delays in change order administration affect contractor relations and can
matter of statutory requirement, California law

impose extra costs and project delays. As a

requires Metro to obtain certified cost data and perform pre-audits for all constrction change

orders in excess of $100,000. As detailed in Table iv below, this is out of step with peer
group practice and is a policy that would be discouraged in federal practice. This is further
discussed in Recommendation Number Five.

Table IV: Thesholds for Submission of Cost and Prcing Data and Change Order Audits

Metro

NYCT

MBTA

NJTransit

WMTA

Federal Acquisition
Rules

$100,000

Mandatory over

Discretionary
based on need

Discretionar

Discre-

$550,000

based on need

tionar

$1 millon, discretionar over

between

$500,000

$100,00
and

$250,00
Audit
above
$250,000

E. Use of federal requirements for all operating contracts is avoided by NYCT
and NJTransit, and for some contracts by MBT A. This is discussed furher in

Recommendation Number Eight.
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Table V: Are Any Operating Procurements Federalized?
Metro

NYCT

MBTA

NJTransit

WMATA

Yes

No

Yes, unless spe-

No

Yes

cifically designated as State
funded

F. There is significantly more downward delegation of signature authority from

the CEO to levels below in all of the other agencies except MBT A. This is discussed further

in Recommendation Number Three.

Table VI: Signature Authority - Senior Procurement Offcer Level. and Below

Bids

Metro

NYCT

MBTA

NJTransit

WMTA

$150,000
(new con-

$10 millon

$100,000

All

All

$100,00

All

All

and below

strction)
RFs, Non-

competi tive,
Changes

$100,000

Generall y,
any action

that does not
require Board
approval

* Title may var, but designates the position charged with overall purchasing responsibilty,

typically reporting to the CEO, Executive Vice President, or CFO.
VI. Detailed Elaboration of Findings and Recommendations

1. Based on our industry survey of comparable transit properties. Metro's

procurement staffing. as measured by Ffs. relative to the number of procurement actions is
at the higher end of the peer group agencies surveyed. This appear to be. at least in par. a

function of the fact that Metro procurement professionals are involved in a number of
complex yet low-value administrative and paperwork process activities. which are in excess
of those that exist in the other agencies. To the extent they are relieved of some of these
activities. cycle time could be improved and professional resources could be more effectively
targeted to activities that achieve better purchasing value.
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At this time there are 72 FTs. who act as buyers, contract administrators, or
managers whose positions are primarily the management of these first two activities. This
reflects a reduction of 2.75 FTs from the previous year. As suggested in Table I above, this

staffng level appear to be in line but at the higher end of the peer group survey relati ve to
the number of procurement actions handled. In terms of procurement value, Metro

procurement staffing is very close to average among the five agencies. It is important to
note, however, that there are significant limitations to drawing hard conclusions from the
data we were able to obtain. The more favorable staffing ratios (relative to procurement

actions, which we consider to be the more meaningful of the two ratios compared) of certain

agencies might be a function of less substantial heavy constrction programs that tend to be
labor-intensive from a contract admnistration perspective. Other important varables would

be the number of noncompetitive actions undertaken, the number of separate bus vehicle
typs maintained, and whether bus service and maintenance are contracted out. In the limited
time frae available to prepare this report, we were unable to evaluate these possible

differences and their actual impact.

To the extent Metro procurement Fls are considered to be at the higher end of the
peer group, we believe this is in par a function of differentials in process requirements

between the agencies. These process differentials are discussed throughout this report, but
include required Board approvals, multiple approval layers, less delegated purchasing

authority, uniform application of federal requirements and change order procedures. We

believe that if some or all of these process ineffciencies were addressed, cycle time would be

improved and professional staff resources could be more effectively targeted to higher-value
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activities that promote better purchasing value, including greater use of best value

procurement techniques. Alternatively, the more streamlined resulting processes (not
attainable under existing Metro policies and legal restrictions) might allow the agency to
achieve savings through a reduction of FTs required for the procurement function.

2. By its own policy. Board approval is required for all contracts (other
than constrction contracts) in excess of $200.000. including contracts proposed to be

awarded on the basis of sealed bids. There appear to be limited value in Board involvement
in awards based on sealed low bids and such involvement contributes significantly to process
inefficiency and delay. Three of the other four agencies surveyed have lesser Board

involvement in this area.

At this time California law requires only that the Metro Board of Directors approve
all transit equipment acquisition contracts of over $5 millon.1O However, Board approval of

all nonconstrction contracts in excess of $200,000, including contrcts to be awarded on the
basis of sealed bids, is also required as a matter of Metro policy.
While there is ample policy justification for the Board's review of "best value" RF
procurements, noncompetitive procurements and sole source procurements, the policy

rationale for and utility of Board review of proposed nonconstrction contracts (principally
material purchases) to be awarded on the basis of sealed bids is questionable. Presumably,

the Board has previously approved as par of its budget authority the provision of funding for
the recommended action, so as a practical matter Metro has no legal choice other than award
to the low bidder or cancellation of the procurement.

10 PUC § 1300S1.2(a)(1 I).
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The requirement for approval of sealed bid contracts above $200,000 stands in
significant contrast to the practices followed at three of the four peer group agencies. For

example, at NYCT the Board is not involved in the approval of sealed bid contracts of any
amount. At NJTransit Board approval is only required for nonroutine contracts in excess of

$1 millon; this means that most sealed bid contracts even above the $1 millon threshold do

not go to the NJTransit Board. The WMTA Board does not generally review sealed bid
results, but instead authorizes the initiation of a procurement through its budget process or

otherwise in advance of procurement initiation. MBT A requires Board approval of some
sealed bid contracts, but only those above $500,000, an amount considerably higher than the
Metro thrshold.

The consequence of Metro's current practice not only results in an unnecessar

addition to cycle time, but significant staff time is devoted to the preparation of Board reports

on individual procurement actions. In the interviews we conducted it was reported that
procurement actions requiring Board approval require a minimum of four to six weeks'

additional cycle time, and sometimes considerably more. Additionally, as described in

Section N(A) above, the preparation of required Board reports appears to represent a
significant time burden for staff at all levels of the organization, sometimes entailing repeat

and often nonsubstantive drafting exercises up and down the chain of command. It is
understandable that materials submitted to the Board wil always require meticulous scrutiny

at every level responsible. The way to address this situation is not, as some have suggested,

to eliminate or skip signature requirements within the chain of command but rather to
confront the issue more directly by focusing the Board's and senior management's attention
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on issues of policy and/or significant financial consequence. Process efficiencies could be
achieved to the extent that this reporting/approval method was reserved for significant

procurement actions involving true Board discretion and/or policy implications.
Our recommendation is that the Board delegate all competitive sealed bid approval

authority below $5 milion to the management, with possible special-case exceptions for
planned procurements identified in the budget approval cycle as meriting Board involvement.

In evaluating this recommendation the Board needs to consider the added value it brings to
these actions relative to the cost in time and the significant resources dedicated to the

production of Board reports. To the extent the Board wishes to be apprised of procurements
awarded based on sealed bids, the Board could receive this on an information basis only and
without the necessity for detailed report.

Board approval, including the preparation of Board reports, is also now required for

most change orders (nonconstruction) in excess of $100,000 in the aggregate and contract

modifications (constrction) of $100,00 individually. (Te Board has approved special
higher authorization amounts for the Orange Line and Gold Line Eastside Extensions.) This
means that relatively low-value change orders can trigger this threshold and are subject to

Board review. As a general matter, this is a lower effective threshold than the peer group
surveyed. Other properties relate the thresholds for Board review of changes to a percentage

of original contract value, so that the other Boards ar typically not involved in the small
change orders that come to the Metro Board simply because they trigger the $100,000 in-theaggregate threshold. (See Table il in Section VI.)
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Consistent with peer group practice we recommend that Board approval of changes
be limited to circumstances of a significant overrn relative to original contract amount. This
could be accomplished through a preapproval change contingency amount (as per NJTransit)

or as a percentage of the original amount (as per NYCT). Additionally, Metro should

maintain and perhaps expand existing special change order approval authorization for major
design build projects, such as the Orange Line and Gold Line Eastside Extensions.

These recommendations are consistent with the APA's guidance to transit board
members. In 2003 an APTA procurement task force concluded:

The Task Force urges boards to review their approval
requirements and streamine them where possible, recognizing
that it takes staff time to prepare materials for board
consideration. That time is not well spent where contract

awards involve little discrtion or do not present policy issues
that are the usual province of the board. The Task Force also

recommends that boards revise change order and contract
modification approval requirements where needed considering
their effect on cost and the smooth rollout of projects.
3. Metro does not delegate procurement authority. including change

order authority. within its organization to the extent of its industr counterpars. Additional
delegation can be achieved without a change in law and such delegation would improve cycle
time and achieve other efficiencies.
In Recommendation Number Two above, we discuss additional delegation by the

Board to management for approval of sealed bid contracts. There is additional room for
delegation of purchasing and contracting authority from the CEO to senior management and

from senior management to levels below. This can currently be accomplished within the
discretion of the CEO, except for construction contracts where Metro has interpreted state

law to require CEO approval. Currently the CEO has delegated signature authority to the
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Executive Offcer - Procurement for up to $150,000 for nonconstruction contract awards and

up to $100,000 for changes (subject to any required Board approvals). Our peer group

survey has identified that delegation authority below the CEO level is typically more
significant than currently exists at Metro. (See Table VI in Section VI.) At NYCT, for

example, signature authority below $10 millon is delegated below the CEO leveL. At

NITransit and WM T A, signature authority for all contracts is delegated to the chief

procurement offcer, although NITransit Board approval is stil required for certain
nonroutine contracts in excess of $1 millon. (After Board approval the chief procurement
officer and not the CEO executes the contract.) Only MBT A is similar to Metro, where the
CEO has only delegated signature authority up to $100,000.

We believe additional delegation is appropriate and wil provide opportunities for
cycle time savings in the procurement process. The precise levels appropriate for delegation

are a matter that would require further discussion and more detailed consideration. In

general, the CEO might wish to retain signature authority for professional services over a

specified dollar threshold, contrcts for significant equipment purchases, nonroutine sole

sources and only those other contracts that have material policy and/or programatic
implications.

In addition, it remains a matter of legal uncertainty whether the CEO, in his
discretion, can delegate his approval of constrction contracts let on sealed bids. In the

absence of definitive legal authority, this means that the CEO is signing all construction

contracts above $25,000. We recommend a statutory change to clarfy that the CEO's
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authority can be delegated for constrction contracts to the same degree as other contracts.

There does not appear to be good reason for an entire approval chain of command to be
involved in the award of low-dollar routine construction contracts. It should also be

recognized that changes in statutory restrctions on delegation should not be confused with
actual delegation policy. We would certainly anticipate that the CEO would retain signature

authority for significant constrction projects, or contracts awarded through best value
procurement processes, or other contracts identified on a case-by-case basis.

4. Metro does not take full advantage of the discretion afforded by

federal law to utilize simplified procedures for small purchases. This is a function of
California law. and we recommend that consideration be given to seeking state legislation to
move California law toward the flexibilty already authorized by FT A and encouraged in
federal agency practice. By applying small purchase procedures to material procurements

over $40.00 but less than $100.00. as allowed by federal regulation. Metro could obtain
time and money savings as well as improve the perceptions of the agency in the vendor
community.

Pursuant to state law, procurements of under $40,000 for supplies, equipment and
materials and under $25,00 for construction permt a documented but simplified competitive

1 1 These typs of procurements
process but do not require formal sealed competitive bidding.

ar referred to as "small purchases." As detailed in Table vn below, these small purchase

procurements constitute the overwhelming percentage of procurement volume but also
represent only a small portion of agency spend.

II California Public Utilities Code C"PUC") § 130232.
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Table VI: Procurement Actions During the Period of
May 1.2003 through March 31. 2004
RANGE
llsštbän ..

Data

$40Kt(f.$tO(I( .$10()K,tö.$2()();K$~OØK
i3ia'.(jyer..'
. ".. ......
. . .... ._.

$40KJ2'" .

Procurement
Actions
Value of

Actions
% B Number

% B Value

16,602

241

137

233

17,213

$68,914,003.85 $14,908,734.57 $19,116,518.03 $564,297,781.00 $667,237,037.45

96.45%
10.33%

1.40%
2.23%

0.80%
2.87%

1.35%
84.57%

While cycle time can sometimes be an issue for small procurements, it is more often

the case that problems or delays in completing small procurements are functions of market
issues or specification requirements rather than the procurement process itself. It is in the

approximately 600 annual procurement actions that require formal competitive process that
most delay/process issues occur, so a policy to apply small procurement procedures to more
of these items would likely result in a significant improvement to the overall performance of
the procurement function.

These curent statutory thresholds, while generally consistent with per group comparabIes (see Table II, do not take advantage of the thresholds permtted by applicable federal

requirements or encouraged by best federal practice. This may be understandable, as the

applicable federal threshold was only $10,000 when PUC § 130232 was first enacted in
1986, but this federal small purchase threshold was subsequently raised over time to the
current threshold of $100,000 for both materials and constrction. Among the peer group,
12 We were unable to obtain data that separated material purchase from construction, or distinguishing among
constrction contracts between $25,00 and $40,00.
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only WMATA has increased the small purchase threshold to the federally permitted
$100,000 leveL. This probably reflects the diffculty in seeking state statutory change and not
a

judgment by the other agencies that the lower limits are at all appropriate.

In raising the federal small purchase threshold to $100,000, FTA conformed its
requirements for transit grantees to the higher simplified acquisition threshold already

permtted for federal agencies. The conference report on the 1994 Federal Stramining Act,
which increased the federal agency threshold to $100,000, stated:

Of federal agency contract actions over $25,00, the vast
majority are under $100,000 - but these purchases account for

only 5% of the contract dollars. The new simplified
acquisition threshold should substantially streamline the
process of makng small purchases and reduce the amount of
staff time needed for such furchases, resulting in substantial
savings for the government. 1

This new federal authority to follow the simplified procurements process for federal agency
contracts under $100,00 was then advanced in FAR rulemaking in 199514 and subsequently
in FTA's Best Practices Procurement Manual, which provides:

As a method of procurement, small purchase procedures
recognize that up to some statutory level ($100,00 for federal
procurements) it could cost more to conduct formal

competition. than the value expected to be yielded by formal
competition. This procedure requires obtaining only limited
competition from an adequate number of "qualified" suppliers
(at least twO).15

13 U.S. Code Congressional and Administrative News 5, 103d Congress, Second Session, 1994 at p. 2566.
1448 CFR 2.101.
15 Fl A Best Practices Procurement Manual, Chapter 4, p. 13.
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The Best Practices manual goes on to recommend that "if your state and local threshold for
small purchases is less than $100,000, you may wish to recommend that these requirements
be changed to conform more closely to Federal requirements."16

Based on data presented above it appears an increase in the small purchase thrsholds

would impact approximately 250 procurement actions per year. While at first glance this
might not appear to be a significant number of actions, the reality is that imposing the most

rigorous and process-intensive rules to these lesser-value procurements - which represent

only about 2.5% of agency spend - consumes significant staff resources, parcularly in
contract admnistration, without providing compensating advantages. Most of the benefit

from makng this change would be in the material arena, as there are only a limited number

of constrction contracts that fall above the current threshold of $25,00 but below the
recommended threshold of $100,000.

For Metro, following the small purchase process reduces time and resources required

beause the process is simplified, fewer steps are required, and the vendor can be preselected
to meet quality requirements so selection can be based just on price (eliminating the need for

creation of a source selection team and long evaluation process). The solicitation package is

generally reduced from approximately 100 pages to 35 pages. Most significantly, the lead
time for noninventory small purchases now averages 26 days, while sealed bids above the

statutory threshold now require an approximate 4- to 5-month lead time and formal
negotiated procurements (Rs) require an approximate 4- to 6-month lead time.

16 Ff A Best Practices Procurement Manual, Chapter 4, p. 13.
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The benefits to increasing thresholds would likely be far more significant than simply

expediting 250 procurements annually. First, we were advised that material procurements
are sometimes structured by user deparments in lower-value quantities to avoid sealed bid
thresholds. If this is a common practice, then increasing thresholds would not only promote

effciency by reducing the number of separate procurement transactions required of the
better terms and pricing by increasing

Procurement Deparment but also potentially leverage

order size.

Second, material purchases for which economic quantities exceed the $40,000
threshold are sometimes purchased in greater quantities than immediately necessar so as to

avoid the necessity for repetitive formal procurements. If the threshold were increased,

Metro inventory for some items could be more effciently managed based upon actual

requirements rather than procurement process-drven concerns. As Metro curently
maintains inventory values of $71.3 millon (exclusive of sales tax), reduction in inventory
requirements could also reduce Metro's carng costs.

Third, we were advised in our vendor survey that some smaller businesses are simply
not equipped in terms of required overhead capacities to support full-scale sealed competitive

processes. Increasing thresholds may therefore promote opportunity for greater utilization of
small businesses.

5. Delays in change order processing are a function of both a statutorily

required pre-audit process and a cumbersome internal approval process. Current Metrospecific California law requires the submission of certified cost and pricing data and pre-

audit of all construction change order proposals valued in excess of $100.000. This
requirement sometimes leads to delay in the implementation of construction change orders
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with consequent adverse effects to ongoing work and Metro financial interests (e.g.. due to
contractor claims. increased proiect management oversight). This restriction on Metro is out
of step with peer group practice and is discouraged by federal contracting practice. There ar
also changes to pre-audit requirements that are permissible within existing law. which should
be pursued as a matter of agency policy.
In both our internal and vendor interviews, delays in change order processing,

coupled with the administrative burdens of negotiating and implementing changes, were
noted as very significant issues. The consequences included the expenditure of significant

staff time and delays in negotiating and authorizing changes. It was also reported that
delayed changes often lead to more expensive changes because the contrctor is directed to
proceed on a time and material basis in the absence of a completed audit and change order
price negotiation.

Metro's constrction change order approval process is governed in par by PUC
§ 130243, enacted in 1996. It requires (i) that the contract admnistrator consult with the
general counsel of the authority and appropriate technical advisors, (ii) that the contractor
submit certified cost and pricing datal? for the proposed change, and (iii) that there be an

internal fiscal audit of any change order that would cost in excess of $100,000 to implement.

Metro's policy is that no change orders may be negotiated unti the audit is complete, which
we have been advised results in delays in negotiations.

The California law requiring this Metro-specific audit process is significantly out of

step with peer group practice. As noted in Section IV, most of the other agencies determne
17 We were advised that many contractors are reluctant to submit certified data, and that audit delays usually
relate to the contractor's delay in submitting suffcient certified data.
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the appropriateness of these procedures (certified cost data and audits) on a case-by-case
basis in their discretion. This is fully discretionary at NJTransit and MBTA, discretionary

below $250,000 at WMATA, and discretionary between $500,000 and $1 milion at NYCl.

(It appears that NYCT would never undertake this process below $500,000.) None of the
other peer group agencies is burdened by statutory requirements in this area. On this issue

we also inquired as to the practice of BART. BART also has no statutory mandate on this
subject and only audits changes above $500,000 as a matter of policy. 18

Metro's statutorily drven process is also inconsistent with federal agency policy and

practice. These policies were significantly stramlined as a consequence of the Federal
Acquisition Streamlining Act of 1994 (p.L. 103-355), which increased the federal threshold
for submission of cost or pricing data for change orders from $100,000 to $500,000. The

thrshold was subsequently increased to $550,000 in 2000. At the time of the original

increase federal policy was stated in the Federal Acquisition Regulations at 48 CFR
§ 15.402(a)(3) as follows:
Contrcting officers must not require unnecessarily the

submission of cost or pricing data, because it leads to increased
proposal preparation costs, generally extends the acquisition

lead time, and consumes additional contractor and government
resources.

18 As a general matter we did not view BART's operations as sufficiently similar to Metro's to be considered as

part of the per group. BART is a much smaller agency, and its scope of responsibilty is much narower. On
this issue BART also report that its standard form contract deems all cost and price data submitted by
contractors to be certified as accurate and complete so that individual submittal certifications are unnecessary.
Metro may wish to consider changing its standard contract terms to incorporate the BART provision.
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FTA does require cost analysis for change orders unless price reasonableness can be

established on the basis of catalog or market price. However, FTA does not uniformly
require certfied cost data or prenegotiation audits as a matter of rigid policy, but leaves these
decisions to grantee discretion.

While the scrutiny required of a noncompetitive procurement is certainly required of

change orders, we believe that the degree of agency scrutiny, including the necessity for
detailed audit, should be related to the magnitude of the change and the PD's understanding

of the actual change impacts and costs. While the Metro Inspector General's guidance on
audits provides opportunity for the Contractor Administrator to request a limited scope audit,

it was reported to us that the Management Audit Deparent typically determnes the audit
scope and sometimes insists on a more comprehensive audit than user deparments might
19
believe to be waranted in the circumstances.

In our interviews, a concern was expressed that if current procedures are restrcted to

change orders above $500,00, the agency would see an influx of charges at the $499,00
leveL. To be clear, we are not recommending that Metro simply accept contractor proposals

on changes under $500,000, but we are suggesting that the level of scrutiny and analysis

relate to the particulars of the situation rather than the mere fact that the change exceeds
$100,000.
19 The Offce of Inspetor General's Statement of Audit Policy No.9 provides that "The request for the contract
audit should only ask for the audit services needed for that procurement action (e.g., full scope or limited scope

such as material costs, overhead rates, direct labor rates, etc.), and MASD need only review the area(s)
requested. The request for audit should also include a brief statement of rationale for the limited scope, if so
requested."
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In summary, we do recommend that consideration be given to requesting amendments

to the existing thresholds in PUC § 130243 to conform these provisions to permtted federal

practice. Alternatively, and consistent with the peer group surveyed, there should be no
statutory requirements in this area and the issue should be left to the discretion of the Board.

We are also aware that Metro is now considering a proposed ordinance change to
reduce cost data submittal and audit requirements, but only for design build constrction

contracts. The proposed ordinance change would avoid the necessity for audit procedures if
a design build contrctor's proposed price does not exceed Metro's internal estimate by more

than 5%. In this circumstance, the design build contractor's proposed price wil be accepted
without the need for the contractor to submit certified cost and pricing data.2o If the

contractor's proposal exceeds the Metro estimate by more than 5%, the contractor wil be
offered the opportunity to accept the Metro estimate.

We do not believe this change wil satisfactorily address the current problem. There

ar only a limited number of cases in which the contractor's estimate wil be within 5% of

Metro's estimate (or the contractor wil accept Metro's estimate), so the practical
consequence could be that two audits rather than one wil be required. First, Metro's

estimate wil be subject to audit, and then if the contractor's estimate is not within 5%, a
second audit would be conducted.

20 We presume that Metro wil stil need to review the contractor's proposal on a line-item basis against the
internal estimate to satisfy the Fl A cost analysis requirement.
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We were also advised that the processing of change orders within the construction administration group is very time-consuming, requiring multiple signatures. In the time period

available for this study, we did not have opportunity to review process issues outside of the

Procurement Deparment in any depth. However, this subject might merit further agency
review.

6. The Internet is already changing for the better the way Metro does

business and can serve to enhance outreach and increase competition. Time and money
savings would be available from increased reliance on the Internet for outreach. vendor
notification and the implementation of actual procurements. To some extent these objectives

can be achieved by changes in agency practice. Substitution of the Internet for public
newspaper advertising also would be desirable. but this would require a change in state law.

Metro's policies and procedures to promote fair and open competition take many
forms, including paid general circulation newspaper advertising, trade press and community-

based advertising, postcard mailings to vendors who have indicated interest in parcular
procurement types, and web-based notification of procurement activities. Metro's "Doing
Business with Metro" at www.mta.net contains a complete listing of upcoming procurment
activity, including the abilty to download specifications, contractual documents and required
bid/proposal forms.

Newspaper advertising is required by PUC § 130232. Postcard mailings are a
function of historical practice that predates widespread use of the Internet and is not required

by statute or regulation or even agency policy. Our interviews suggested that as a general
rule neither of these means of communication is paricularly effective in providing notice to
interested paries or in promoting competition, and both are viewed as wasteful of Metro
resburces.
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The state statute requiring newspaper advertising is seen as antiquated and such advertising is not required for federal agency practice. The Federal Acquisition Regulations21

now encourage electronic (Internet) posting of solicitations and. discourage newspaper
advertising. It now provides that "contracting officers shall place paid advertisements of
proposed contracts only when it is anticipated that effective competition cannot be obtained

otherwise.,,22 For Metro, elimination of required newspaper advertising would eliminate a

step in the procurement process (though no one indicated that this step is paricularly timeconsuming) and would save the agency funds now budgeted for this function. Agency spend

for contract advertising was approximately $120,000 in FY '03. While the budget has been
somewhat reduced in FY '04, it is projected to increase again to $220,000 in FY '05.

Alternate notice requirements could provide for Internet posting and periodic

newspaper notification of Metro's existing internal procurement posting programs. Metro
could and probably would continue to advertise certain contract opportunities in the trade and

community press, and it should also consider advertising in other available electronic media
services.

The agency's postcard mailing program is well-intended, but we understand that
many listings ar obsolete and that few, if any, vendors participate in procurements based on

receipt of such notices. We also note that interested vendors can sign up for mail
notifications on the Metro webpage, but there is no facilty to sign up for e-mail notification.

2148 CFR § 5.101.
22 Federal agencies do advertise in the Commerce Business Daily.
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We recommend that Metro transition from a paid mail notification system to a "free" e-mail

notification system. If vendors have confidence that appropriate notifications wil be made
based on an automated e-mail directory that relates to paricular products and services, there
should be no objection in the vendor community to this change.i3

In evaluating the utilty of Metro's current vendor notice practices, we are also

cognzant of FTA's Best Practices Procurement Manual, which continues to suggest that
advertising is a preferred approach to public notice. Section 9.c of the FT A Circular 4220.

IE

reuires that invitations for bids are to be "publicly" advertised. Pror to seeking state

legislative modification concerning advertising requirements, Metro should confirm FTA's
position as to whether webpage notification wil satisfy FTA's public notice requirement.
In connection with efforts to transition to e-commerce, we do note Metro's successful

and growing use of Transport-Max, APA's e-commerce site. We understand that small
purchases of materials (under $40,000) are now increasingly taking place on the TransportMax Internet site, with Metro purchases therefrom totaling $7.2 millon during the ten-month

period from September 2, 2003, through July 8, 2004. Internet commerce offers significant

opportunity to maximize competition, and the recommended increase in small purchase

23 At a minimum, some portion of the cost to Metro of this function could be saved by purging old addresses
and requiring annual or biannual sign-ups.
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threshold would dramatically increase the opportunities available to exploit this new means
of solicitation, quotation and bid receipt.24

7. Metro has made efforts in recent years to streamline its Procurement

Manual and make this key source document user-friendly. However. the Procurement
Manual remains overly detailed and quite cumbersome from a user perspective.
The Metro Procurement Manual in use today was first developed in the 1990s by a

consultant hired to formalize and synthesize requirements of state and federal law with Board

policy and agency practices and procedures. At the time the pervasive mood was that strict
rules and comprehensive oversight were needed to rein in perceived problems in the agency's
. procurement function. The outcome was a procurement manual that attempted to cover and

regulate the universe of policies, protocols, issues and questions that might arse in any given

Metro purchase. Although perhaps an admirable goal in theory, the result was an overly

cumbersome document plagued with organizational problems and, in some instances,
incoherent and inconsistent provisions that perptuate, to this day, widespread confusion and

frustration. Efforts have been made over the past several year to make the Manual more
user-friendly, but core limitations remain.

For the reasons discussed below, our strong recommendation is to phase out the Procurement Manual and replace it with a new set of Board-adopted policies drafted essentially

from "scratch," which would be supplemented, in a separate document or documents, by
24 California Public Contract Code §§ 160 and 1601 permit even sealed bidding (above the small purchase
theshold) though the Internet. The application of these provisions, however, is confusing because Section

160 refers to "counties, a city and county, and state agencies," such that it does not appear to apply to Metro,
while Section 1601 refers more broadly to public entities. Metro should evaluate whether it would be desirable
and feasible to accept sealed bids through the Internet and, if so, seek clarifying legislation.
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procedures developed and administered by Procurement Deparent management and staff.

One reason for this suggested replacement of the Manual is that a significant amount of
Procurement Deparment resources have been and wil continue to be spent attempting to fix
the document, when, in our studied opinion, the core problems are unfixable. Barng a total

replacement of the Procurement Manual, below we also discuss some recommended
improvements, . which are based on our review of the Manual, discussions with staff, and

consideration of a December 2000 report prepared by Ralph Nash for Metro regarding an
earlier version of the ManuaL.

While a section-by-section analysis of the Manual is beyond the scope of our present

assignment, we identified four key problems with the document as a whole. First, although

efforts have been made to remove "procedures" from the Manual, so that it contains only
procurement "policies," the document remains a mixture of policy statements and detailed
"how to" instrctions, which cover both acquisition and contrct administration

requirements. This means that Procurement Department staff must continually consult the

Manual for guidace on any given contract action (its sheer length precludes anyone from
realistically memorizing its requirements), while many (but not all) procedural steps must be

leared elsewhere. The result is that staff time is spent tring to lear how to get something
done - often by informal, word-of-mouth advice from colleagues - as opposed to following
agreed-upon standard operating procedures. Although efforts have been made, there is no

meaningful way to remove all procedures from the currnt Manual because they are often
embedded in policies and other provisions of the document.
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A second and related issue is that, at least in par because the Manual does not purport

to contain all procedures, there is a plethora of other source documents in use at Metro
regarding procurement practices. These include, among others, "Compliance Bulletins,"

"Executive Memos," and the "Virtual Procurement Offce." In fact, as of May 2002, the list
of PD's "Procurement Process Control Documentation" identified 14 sources of procurement

information, guidelines and requirements in addition to the ManuaL. Aside from the
documents prepard and disseminated by the Procurement Deparment, at least some user
deparents have developed and use their own purchasing/contracting guidelines, sometimes

in coordination with the PD. For example, the Construction Project Management Division
has for many years followed its own "CF' procedures (e.g., CF 14, titled "Change Control:

Constrctionlocurement Contracts"; CF 10, titled "Change Control: Professional Services
Contrcts") that cover process steps and documentation requirements for the referenced
contrct changes.

The inevitable choice for staff confronted with so many different sources of
information regarding procurement practice is either to attempt compliance with all

requirements (a seemingly impossible task) or to rely on informal interpretations or
perceptions about what is required. In addition to defeating the original goal of strict
adherence to protocol, it is also a considerable source of frustration both within the

Procurment Deparent and between it and its customer deparments based on the
perception that the Manual is interpreted inconsistently and/or more strictly than necessary.
A more logical approach would be to memorialize solely procurement policy, supplemented

only by legal requirements, into a manageable document that would be the one and only

51

source for such information. That document should be approved by the Board, and changes
to it should be subject to Board approval. All other information regarding practices and

procedures should be maintained elsewhere and refined and modified as appropriate by
Procurement Deparment management charged with its administration.

A third pervasive problem with the current Manual is the ways in which it differs
from actual agency practice. For example, Chapters 14 and 19 contain detailed requirements

for "Contract Management and Admnistration" and "Quality Assurance," respectively, that
do not reflect how these responsibilties are handled on a day-to-day basis. According to the
Manual (see, e.g., Section 14.0), the Contracting Officer is vested with all responsibility and

authority for contract management, subject only to whatever functions may be delegated to

"qualified Metro employees." In fact, much of contract management is necessarly handled
by the appropriate Metro user deparment (i.e., project manager) that oversees daily contract

pedormance, and this "real world" allocation of responsibilties is not accurately portayed in
the ManuaL. A more

limited example of the disconnect between what the Manual states and

reality is the Manual's repeated reference to "Desk Instructions," which have been out of use
at the agency for more than a year.

Finally, another endemic problem with the Manual is that it can be changed only with
Board approval. While this limitation makes good sense for fundamental procurement

policies, it is not appropriate for day-to-day procedures and practices that should be subject
to refinement and adjustment as better methods are developed. With the current requirement

for Board approval, and given the Board's many priorities, there is a natural tendency to let
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problems with the Manual languish. Adopting a new scheme in which only fundamental

policies are subject to Board approval would mean that the Board would be brought in only
for important questions on policy direction rather than for the more quotidian, but necessary,
modifications.

If Metro chooses not to follow our recommendation to eliminate and replace the
currnt Manual at ths time, we also make certain suggestions regarding ways to improve the
Manual, which incorporate earlier comments provided in the 2000 Nash Report.

First, there should be a strct separation of "Acquisition" matters from "Contract

Administrtion" matters throughout the ManuaL. While there is an attempt to keep these
functions apar by placing them in separate chapters of the current Manual, needed

distinctions ar not always maintained.
Second, if any sort of process guidance is to remain in the Manual, simplified

flowchars should be developed that depict the key actions to be taken and key decisions to
be made at each stage of the acquisition process (such as the prequalification process and
deciding on the form of the procurement and the type of contract to be used). This type of

flowchar now exists for certain actions in the above-referenced CF Procedures issued by the
Constrction Project Management Division.

Third, as suggested by the Nash Report, rather than describing what should be

contained in Metro contracts, the Manual should cross-reference or include sample contract
clauses, identifying what is required and when. In the current Manual there is too much
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cumbersome detail about what contract clauses should say. It would be more streamlined to

simply cross-reference the boilerplate contracts that the Procurement Deparment has
developed in consultation with County CounseL.

Finally, each chapter should be reviewed for organizational flow and usefulness of
headings and subheadings. While we understand this has already been done for Chapters 1

through 11, fundamental organizational problems remain. For example, in Chapter 2,

Section 2.1 addresses contract authorization powers under "Metro Controls and Limitations,"
Section 2.2 addrsses deviations from the Manual, and Section 2.3 returns to the question of

Contracting Authority. This is confusing to the reader and impairs the usefulness of the
ManuaL.

Another example is found in Chapter 4, which addrsses key decisions to be made in

the acquisition process. The chapter jumps around quite a bit from a description of varous
possible approaches to framng the specification (Section 4.5.1, which in and of itself is quite
confusing due to confusing sequencing of paragraphs numbers) to specific prohibitions

(Section 4.5.2, no specification of brand names in solicitations, and Section 4.5.3, prohibiting
a pary who helped develop a specification from bidding on the applicable project). This

should be reworked so as to follow a logical flow, or a tighter fraework should be imposed

on the chapter. The matters discussed in Chapter 6 (Mscellaneous Procurement Actions Options, Unsolicited Proposals, and New Chemical Commodities) disrupt the flow of the
Manual, and it seems each could be integrated into another chapter.
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In general, the Manual would be far more useful if material were organized according
to the typ of decision or action involved, and if extensive detail were eliminated or kept in

appendices. In all, barng total replacement, we recommend that an objective be established
to shorten the Manual to a significant degree and to ensure that it is internally and externally
logical and consistent with actual Metro practice.

8. There are confusing and inconsistent practices in Metro concerning the

application of federal requirements to Metro contracts. It appear that some contracts which

receive no federa funding are nevertheless federalized. requiring additional paperwork and

contrct provisions that are unnecessar and may limit competition. Metr needs to more
clearly ariculate its policy regarding federalization of contracts. with a policy obiective to

reduce the number of contracts (both operating and capitan burdened by federal
requirements.

In our internal agency interviews we heard repeatedly of what are perceived to be
ambiguities in whether or not procurement actions ar required to follow FT A procurement

rules. We were unable to identify any specific internal written policy or guidance on this
subject.

Some procurement staff believe that because requisition forms do not designate
funding source, it should be presumed that federa requirements attach to every procurement

so as to provide maximum flexibilty to the agency in future funding determnations. Others

believe Grants Management has set a rigid policy on this matter that is drven by FT A
requirement, but according to Grants Management, this is not the case. We believe there is

opportunity and good reason to "defederalize" some procurements, but there is currently no
policy guidance or agency objective to do so.
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The practical implication of this circumstance is that some procurements that are

required to comply with FTA process take more time and impose more substantive
requirements on both"Metro and vendors. Examples of requirements imposed by FTA that

do not generally apply include the need for independent estimates, "fair and reasonable"
determnations, and compliance with federal Buy-America requirements. Federally funded

procurements above the state small purchase threshold also require compliance with the

federal DBE program, which involves goal setting and can trgger a "good faith efforts"
review process that is described as more rigorous than the similar requirements of the state

SBE program. Each step of additional review almost always delays the process and
necessarly involves greater staff resources. In addition, there are at least 13 substantive
contract provisions required to be incorporated in federally supported contracts (including

what could be simple purchase orders) that could be avoided if procurements were

nonfederalized.

In general, FT A does not require that procurements funded from nonfederal sources
comply with FT A procurement requirements.25 Only those grtees authorized to use

formula funds for operating assistance must apply federal provisions to all operating
contracts, and only those capital projects for which capital grants ar awarded must comply
with federal rules.
There are important exceptions to these federal rules that are relevant to Metro.

Metro uses federal formula funds for preventative maintenance activities, so contracts for
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these activities must comply with federal26 requirements. In addition, federal funds support

operating expenses for the Gold Line through FY '06, so Gold Line-related procurements
must be federalized through that time.

Among the peer group agencies surveyed, NYCT and NJTransit have found the
means to avoid widespread application of federal funding requirements. BART also avoids

the use of federal requirements in operating procurements. We have heard from some with

Metro that the agency wishes to maintain flexibilty to apply federal funds to projects over
time, but we do not believe that Metro's needs in this regard should be materially different
than the peer group agencies that do not expose so many contracts to federal requirements.
We reommend that Metro set as an objective the segregation of federal funds to

identified operating contracts and the defederalization of other contracts. This may require
further dialogue with.FT A, but we believe it to be an achievable and highly desirable

objective.

9. By delaying the issuance of a Notice of Intent to Award. Metro

sometimes puts itself in the position of having unresolved vendor bid protests at the time of
Board consideration of contracts. This understandably causes delay in Board consideration.
and the situation could be avoided if the agency permtted the issuance of a Notice of Intent
to A ward at an earlier date.

Metro's issuance of a Notice of Intent to Award, which is the offcial notice to the
vendor and other bidders of the agency's proposed contract award, trggers a losing

2S FlA Third Party Contracting Requirements C 4220.1E.
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competitor's 15-day period for filing a protest. Pursuant to a Compliance Bulletin, Metro's
current policy is that a Notice of Intent to Award cannot be released publicly until the Board
report is signed, which is often close in time to the actual Board meeting. As a practical

matter, this means that vendor protests are stil pending at the time of Board consideration of

procurement actions. We have also heard that some vendors time their submission of a

protest either so that staff have insuffcient time to prepar a response before the Board

meeting at which the award wil be considered or so that the protestor can cause a
controversy at that meeting by makng an in-person announcement of the intent to protest.

Any Board would understandably be somewhat cautious in approving a procurement

for which a protest is pending, so the natural inclination of the Board is in some cases to
postpone consideration.

Ths problem could be addressed very readily by earlier issuance of a Notice of Intent

to Award. We recommend issuance be permtted when the procurement action has been
approved by the Executive Officer for Procurement. The Notice should clearly indicate that
it is subject to CEO and Board approval. This would not prejudice the agency's discretion to

disapprove the procurement after CEO and/or Board review, but would permt earlier
resolution of protests and avoid the circumstance of pending protests at the time of Board
deliberation. Fewer procurements would be laid over and cycle time would be improved.

26 There are other exceptions as well. If Metro uses Congestion Mitigation and Air Quality (CMAQ) or Job

Accessleverse Commute (JARC) funds for operations, then these funds should be segregated to specific
contracts to avoid the application of federal requirements.
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Such a change coi.ld be made within current statutory and Procurement Manual

authorization. It should also be noted that a change in policy concerning the dollar thresholds

requiring Board approval, as recommended above, would also address this issue to some
degree.

10. Prequalification of contractors. as required by state law and Metro

policy. is viewed as unnecessarly burdensome both by the contracting community and some
Metro staff. Existing changes to Metro policies and procedures implementing state law were
recently approved. but more fundamental changes may stil be waranted.
Contractor prequalification is required as a matter of Metro-specific state law for con27 The prequalification program extends to

tractors seeking to do business with Metro.

subcontrctors and is separate from and in addition to the customar responsibilty
determnation made at the time of contract award.28 Any effort by Metro to substitute its

preuaIification program for time of award responsibilty determnation would be
inconsistent with federal requirements, which reuire that vendors be permtted to qualify at
least up to the time of bid or proposal receipt. 29

Prequalification is viewed as burdensome both within the contracting community and

by many within Metro, in part because Metro's current prequalification submission
requirements go beyond statutory requirements (including requirements for financial
27 Public Utilities Code § 130051.21.
28 We were advised that an original rationale for the prequalification program was that Contract Administrators

often failed to make proper responsibility determinations prior to award of contracts. We do not view this
circumstance as inevitable.

29 See Final Report of the Procurement Systems Review for the Los Angeles County Metropolitan Transit
Authority, November 19.2001, at p. 29. Upon the recommendation of the Inspector General. Metro previously
required bidders to complete prequalification at least five days prior to a given proposal or bid deadline. When
Fl A objected and directed that bidders be allowed to prequalify up to the deadline, the original motivation for
instituting the prequalification process arguably was defeated.
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statements and tax returns in some instances) and beyond issues normally addressed in a

responsibilty determnation. No other trnsit agency surveyed (including BART) has an
across-the-board prequalification program, but instead only prequalifies for certain

exceptional procurements.30.31 The disclosure required of contractors by Metro also exceeds

that typically required by many public agencies in California, and we understand that some
contractors, including DBEs and SBEs, choose not to do business with Metro because of this

burdensome process. It is also of interest to note that we were advised that Metro's

prequalification policies and procedures were modeled after the New York City School
Constrction Authority ("NYCSCA"), one of the few public agencies that routinely requires

prequalification. We contacted NYCSCA and leared that its prequalification procedures
were significantly overhauled and streamlined in the past year, in par because of the same

issues that now confront Metro.

We understand that Metro has just adopted a new ordinance that narows the program

slightly by, among other things, exempting from prequalification specific categories of con-

tracts for which the process provides no significant benefit to Metro and limiting
prequalification to contracts expected to exceed $100,000.

30 BART, for example, only prequalifies potential paricipants in design build contracts.

31 NYCT employs New York City's VENDEX database as par of its responsibilty determination process.
VENDEX tracks contractor performance and integrty issues. It is not, however, a prequalification program of

the type required by Metro as vendors may make required submissions as par of the responsibilty
determination process.
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These recently promulgated changes certainly move Metro in the right direction.
Metro should continue to evaluate this program with a view toward additional administrative
and statutory reforms. In paricular, if the Legislature and/or Metro believe that an across the

board prequalification serves a useful purpose, we believe it should be targeted solely to

integrty concerns and that other customary factors of responsibilty should be left to the
award process. On other matters of responsibilty, there is little reason to consider those
factors other than in the context of specific procurements, and to do so is redundant from a

resource perspective and unnecessarly burdensome to the contracting community. Furter,

the wisdom of the complete prequalification process for subcontractors, paricularly for
subcontractors pedorming work valued at less than $500,00, is questionable in light of the

prime contractor's assumption of responsibilty for subcontractor pedormance and the
burdens imposed on the contracting community.

11. The interface between the Procurement Deparment and user

deparments would be materially enhanced if user deparent personnel were better equipped
to prepare the work statements required as part of any contract solicitation. The abilty to

prepare a work statement ready for the initiation of a procurement should be viewed as a core
competency of user department personnel involved in the initiation of a procurement action.
Responsibilty for delays in cycle time are. sometimes the subject of finger-pointing

concerning the adequacy of work statements prepard by user deparments. These problems
could be mitigated to some degre bv enhanced training and/or the use of technical writing
specialists in user departments.

It was apparent in all internal interviews (pD, user deparment and vendors) that the
adequacy of user deparments' Statements of Work is a source of considerable frustration

within the agency.
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The PD asserts - consistent with agency policy - that user deparments should be able
to write Statements of Work that adequately communicate what is required of the contractor,

and that procurements are frequently delayed because Statements. of Work are initially
submitted in a form that is not appropriate to commence a procurement. This problem arses

most frequently in professional services, but extends to all procurement areas with the
exception of routine pars procurements. Several of the user group individuals we
interviewed acknowledged that the PD criticism was fair in some instances, but that the PD

also sometimes required that professional services work scopes needed to be overly
comprehensive. This approach, it was suggested, leads to consultants restating the Statement

of Work rather than demonstrating their own considered approach to the problem Metro is
seeking to address.
There was agreement on both sides of the table (PD and User Deparent) that some

individuals now charged with writing Statements of Work are not sufficiently qualified to do

so. Two approaches were suggested, and Metro might wish to consider both. First, technical

training should be available to those charged with the responsibilty. Second, for
deparments with significant SOW workload, it might be cost-effective to create a specialized
technical writing capacity within the deparment.

VI. California Statutory Issues

In our Key Findings and Recommendations, we have suggested varous measures to
improve Metro's procurement operations to achieve the combined benefits of reduced cycle
time, greater user satisfaction, higher PD morale, and enhancing the value received for every
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procurement dollar spent. Some of these improvements can be implemented directly by
Metro management, and others require action by the Board. The final group of

recommendations would involve asking the California Legislature to amend certain of the
laws to which Metro is subject, including statutes in the PUC and the Public Contract Code
("PCC").

Suggested statutory changes would affect the laws that regulate Metro's small
purchases, procurement advertising in newspapers, change order processing and bidder

prequaIification. In paricular, as discussed above, we recommend an amendment of PUC
§ 130232 to increase Metro's small purchase threshold from $25,000/$40,000 to the FTA-

permtted level of $100,000. That statute, among others, also would require a change to
release Metro from the newspaper advertising mandate in favor of the Internet or other more

effective means. Other statutory changes might be required to permt formal sealed bidding

on the Internet. As discussed in Recommendation Number Five, an amendment to the
change order procedures as they relate to audits and certfied cost data in PUC § 130243

would streamine Metro's change order process and bring it in line with its peer transit
agencies. Finally, while Recommendation Number Ten addresses adjustments to Metro's
existing prequaIification program, the most effective changes might result from an
amendment to PUC § 130051.21.

Beyond the specific statutory changes suggested here, we believe Metro would obtain

even greater benefit from a more comprehensive look at all of the laws that govern its
procurement actions. The goal of that exercise would be to develop a legislative strategy for
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a comprehensive overhaul of these laws. While we have identified specific statutory issues

that affect discrete elements of the procurement process, one cannot ignore the overrding
problems in many of the statutes to which Metro is subject. These include dozens of statutes

that govern Metro by name, its predecessor agencies, transit authorities and local agencies
generally. While not all require a change or repeal, it is important to consider the universe of
laws that govern Metro to decide which ones continue to make sense and which ones do not.

In this section, we discuss representative examples of statutes that demonstrate the problems
that ar endemic in the state laws with which Metro must comply. These lawscan be divided

into those that are obsolete, those that are inconsistent, and those that are confusing.

With regard to the statutes that are obsolete, the most immediate improvement would

be to deal with those laws that refer to Metro's predecessor agencies, LACTC and SCRTD,

by name. When the Legislature created Metr by statute, it did not repeal those laws.
Instead, it passed PUC § 130051.14, which provides that any statute or regulation that refers

to either SCRTD or LACTC "shall be deemed to refer" to Metro. As discussed below,
however, there ar instances where a law requires LACTC and/or SCRTD to follow a certain

process in connection with a contracting action, while a separate statute directs Metro to do

something different for the same type of action. Accordingly, all of the laws to which Metr
is subject should be reviewed with an eye towards eliminating those that are no longer

relevant or needed.

An example of statutory inconsistencies is found in the laws that regulate Metro's
ability to procure goods or services in times of emergency. PUC § 130234 (which governs
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county transportation commissions) requires a vote of two-thirds of the full Board before the

agency can enter contracts immediately, without regard for statutory requirements, "in case

of any great public calamty, such as an extraordinary fire, flood, storm, epidemic, or other
disaster, or interrptions of contracts essential to the provision of daily transit service or

catastrophic failure of revenue-producing equipment or facilities." PCC § 20233 contains

similar, but not identical, provisions for emergency contracts by SCRTD. A greater
distinction, however, is found in PCC § 20321(b) (referrng to Metro by name), which

includes an exception from competitive bidding for "contracts for the construction of transit

works or transit facilties ... in an emergency declared by four-fifths vote of the board of the
distrct." (Emphasis added.) It is certainly reasonable to expect that Metro's emergency

contracting authority be set forth clearly and consistently in state law.

The statutes governing contracting by competitive negotiation also demonstrate the
inconsistent requirements that Metro confronts. PUC § 130238 sets fort detailed provisions

allowing county transportation commssions to engage in "competitive negotiation" for
"specialized rail transit equipment, including rail cars," and "computers, telecommunications
equipment, fare collections equipment, microwave equipment, and other related electronic
equipment and apparatus." PCC § 20231.5, on the other hand, contains separate competitive
negotiation procedures for acquisition of "computers, telecommunications equipment,

microwave equipment, and other related electronic equipment and apparatus, and of rail car"

by SCRTD. Finally, PCC § 20361 contains a different request-for-proposal process for all

aspects of rail transit systems acquisitions by the LACTC that "implement advanced rail
transit technology and related works of improvement." It is entirely possible there could be
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an acquisition that would require Metro to choose between these three statutes if it wanted to
proceed with a negotiated procurement therefor.

The third overrding problem with many of the relevant laws is that they are
confusing by their terms or by their placement in the offcial codes. Poorly drafted statutes
lead to ineffcient use of agency resources (because PD staff and County Counsel are drawn

into repeated debates over interpretation and application) and potential grounds for bidder
protests and litigation (because Metro's compliance with a confusing statute can more easily
be called into question). One example of such a ~tatute is PUC § 130237, which governs
"single source" procurements by county transportation commissions. It allows an agency to

enter directly into a contract for supplies, equipment or material without competitive bidding,
only after a finding by two-thirds of the Board "that there is only a single source of

procurment therefor and that the purchase is for the sole purpose of duplicating or replacing
supply, equipment, or material already in use." Over the year, Metro staff have strggled

with determning the meaning of this statute and the range of sole-source purchases to which

it should apply. This is only one example of a statute that, if rewritten, would make Metro's
contracting requirements clearer.

Another example of poor legislative drafting is PCC § 20321, relating to the award of

Metro constrction contracts. That statute appears in Aricle 18 of Chapter 1, which is in
Par 3 of Division 2 of the PCc. Par 3 governs contracting by local agencies, and Chapter 1

is titled the "Local Agency Public Construction Act." Article 18 is titled "Sacramento
Regional Transit District," and the first section of that article, PCC § 20320, states: "The
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provisions of this aricle shall apply to contracts by the Sacramento Regional Transit

District." Notwithstanding that limitation, the next statute within the aricle, PCC § 20321,
states: "(b) Contracts for the construction of transit works or transit facilties let by the Los

Angeles County Metropolitan Transportation Authority in excess of twenty-five thousand
dollar ($25,000) shall be awarded to the.

lowest responsible bidder after competitive bidding

...." There is no apparent explanation for why a Metro-specific statute appears in an arcle

that, by its terms, applies solely to the Sacramento transit agency. This type of issue makes
diffcult even identifying the full panoply of laws to which Metro is subject.

For these reasons, we believe the most effective way to address the statutory issues

that otherwise may inhibit improvements to Metro's procurement processes would be to
purue a comprehensive legislative strategy to overhaul a number of the laws applicable to
the agency. This overhaul could include some or all of the specific changes identified in our

Recommendations and also should be used to update, make consistent and clarfy laws that
govern the procurement activities of Metro and its predecessors.

IX. Additional Issues for Consideration

During the course of this study, we leared of a number of other procurement issues
that seemed worthy candidates for additional review in that they might offer opportunity for

either process improvement or other agency benefits. However, as we did not have an
opportunity to explore these issues in a sufficiently comprehensive manner, we simply note
these topics here as issues Metro might wish to consider.
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· Whether there are opportunities for long-term master
agrements with OEM pars suppliers that might offer better pricing and reduce the number
of reuired procurement actions. In paricular, we suggest consideration that new vehicle

acquisitions consider long-term pars supply requirements and life cycle costs and lock OEM

suppliers into long-term price arangements. This would require "best value" procurement
procedures.

· Whether inventory levels can be reduced in light of recent improvements in material cycle time. It was reported that material inventory levels at Metro

total $71.3 milion in value (exclusive of sales tax) and this value has been maintained
despite recent improvements in material cycle time. If there is user deparment confidence in
material cycle time, inventory requirements should be reuced.

· Whether there is a need for a better-arculated policy regarding
the use of "bench contracts" for different typs of Metro procurements. Although these
contracts ar cited by some as shortening cycle time dramatically, others have questioned the

extent to which a second round of competition is reuired following the first fully
competitive award.

· Whether modifications of currnt change order pre-audit
requirements (as recommended in Recommendation Number Five above) might result in
more forward firm fixed priced (rather than time and material) change orders. (In this regard,
review of peer group practice might be instructive.)
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. Whether DBE forms should be submitted by all competitors or

only by apparent low bidders. We are aware that some transit agencies (NYCT and
NITransit) only require full DBE submissions from the apparent low bidder (NCT) or the

first and second bidder (NITransit). This approach might reduce proposal burdens on the
contracting community and provide more responsive and compliant DBE submissions.

. Whether the current organizational strcture of the PD is

appropriate and optimal. For example, it appear there may be an overlap of function and
responsibilty for different aspects of significant constrction projects, which could impair
effective project management.
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EXHIBIT A

This report was prepared by Steven M. Polan and Candace A. Younger, both parners
at Manatt, Phelps & Phillps, LL.
Steven M. Polan
Mr. Polan's practice focuses on all aspects involved in the development and

implementation of major public infrastrcture projects, primarly in the public transportation
sector. He has worked on major procurement-related matters with a number of U.S.
transportation agencies, including New York MT A, Boston MBT A, the Port Authority of
New York and New Jersey, NITransit, the City of Honolulu, Georgia Tollway Authority and
Amtrak. In addition, he has worked with the London Underground and the Taiwan High
Speed Rail Corporation on multibillon-dollar procurement projects.
Prior to joining Manatt, Mr. Polan served as General Counsel of the New York MT A
from 1981-1990 and New York City Commssioner of Sanitation from 1990-1992. While at
MT A Mr. Polan was primarly responsible for the overhaul of the New York State statutes
and agency regulations governing its procurement activities, so as to faciltate the effective
implementation of MTA's multibilion-dollar capital investment program that was initiated in
1981. During the period 1994-2001, Mr. Polan served as the New York City Comptroller's
representative on the New York City Procurement Policy Board, the agency responsible for
setting the rules for New York City procurement activities.
Candace A. Younger

Ms. Younger's practice involves a broad range of local and state government matters,
with an emphasis on public contracting, including procurement planning and development,

preparation of bid solicitation and response documents, prosecution and defense of bid
protests, contract negotiations and administration. She has represented a number of publicand private-sector clients through all stages of the public contracting process and, in
paricular, has worked extensively with the Los Angeles Unified School Distrct on its
procurement issues. Ms. Younger also has in-depth experience with state and local laws

affecting public bodies, such as the Brown Act, Public Records Act, Political Reform Act
and other conflct-of-interest and campaign finance rules.
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Code § 130238

Cal. Pub. Util.

Code § 130232

Cal. Pub. Util.

California Law

1986

1986

Enacted

Year

By two-thirds vote, Commission
may engage in "competitive
negotiation" of contracts for (1 )
specialized rail transit equipment,
including rail cars, and (2)
comouters. telecommunications

(emphasis added).

whenever the expected expenditure
required exceeds two thousand five
hundred dollars ($2,500), but not
forty thousand dollars ($40,000)."

prices and terms to be compared

(2) The commission shall obtain a
minimum of three quotations,
whether written or oral that permit

dollars ($25,000).

(1) The contract shall be let to the
lowest responsible bidder when the
purchase price of all supplies,
equipment, and materials exceeds
forty thousand dollars ($40,000),
and the construction of all facilties
exceeds twenty-five thousand

"(f) The following provisions apply
only to the Los Angeles County
Metropolitan Transportation
Authority:

Relevant Provlslon(s)

A, Section 17(c):

(c) Competitive Negotiation ~ RFP for fixed-price
to cost-reimbursable contract awarded as
appropriate, Le. to responsible offeror whose bid
was most advantageous, considering price & other

1982 FTA C 4220.1

(d) Noncompetitive Negotiation ~ solicitation from
1 source when other methods are not feasible.

factors;

(c) Competitive Negotiation ~ RFP for fixed-price
to cost-reimbursable contract awarded as
appropriate, Le. to responsible offeror whose bid
was most advantageous, considering price & other

(b) Competitive Sealed Bids ~ publicly solicited;
firm-fixed price contract awarded to lowest
responsible bidder ("LRB");

$10,000. Grantees shall comply with State and
local small purchase dollar limits under $10,000. If
small purchase procedures are used for a
procurement under a grant, price or rate quotations
shall be obtained from an adequate number of
qualified sources.

(a) Small purchase procedures ~ not more than

noncompetitive negotiation.

1982 FT A C 4220.1 A, Section 17: Procurement
under grants shall be made by one of the following
methods, as described herein: (a) small purchase
procedures; (b) competitive sealed bids (formal
advertising); (c) competitive negotiation; or (d)

Applicable Federal Law When CA Law Enacted

Exhibit B

of procurement is normally
conducted with more than one
source submittng an offer, Le.,
proposal. Either a fixed price or

"The competitive proposal method

2003 FTA C 4220.1 E, Section 9(d)

("LRB").

to the lowest responsible bidder

firm-fixed-price contract awarded

Bids/lFB ~ publicly solicited IFB,

(c) Procurement by Sealed

from an adequate number of
qualified sources.

or rate quotations shall be obtained

(currently set at $100,000). Price

fixed at 41 U.S.C. § 403(11)

simplified acquisition threshold

$2,500 but not more than the

(b) Procurement by Small
Purchase Procedures ~ more than

may be made without obtaining
competitive quotations and are
exempt from Buy America
requirements. Documentation re:
determination that the price is fair
and reasonable and how this
determination was derived.

Purchases ~ under $2,500.
Purchases below that threshold

(a) Procurement by Micro-

appropriate:

2003 FT A C 4220.1 E., Section 9
(a)-(c): The following methods of
procurement may be used as

Applicable Federal Law Today

Code § 130243

Cal. Pub. Uti.

California Law

1996

Enacted

Year

implement.

require the contractor to submit
certified cost and pricing data for
the proposed change, and shall
require an internal fiscal audit of
any proposed change order that
would cost in excess of $100,000 to

(c) Contract administrator shall

change.

order at the earliest possible time to
consider and render advice on the
legal implications of the proposed

consulted on the proposed change

(b) The general counsel shall be

order.

the proposed contract change

shall either approve or disapprove

(a) When a change order is
proposed, the contract administrator
shall determine whether a change
order is required. After consulting
with the general counsel of the
authority and appropriate technical
advisers, contract administrator

2

See Federal Law Today

factors.

equipment, fare collections
equipment, microwave equipment,
and other related electronic
equipment and apparatus.

Directs Metro to adopt a change
order procedure for contracts that
includes the following requirements:

Applicable Federal Law When CA Law Enacted

Relevant Provlslon(s)

by law or regulation."

public or on the basis of prices set

substantial quantities to the general

be established on the basis of a
catalog or market price of a
commercial product sold in

unless price reasonableness can

when adequate price competition is
lacking and for sole source
procurements, including contract
modifications or change orders,

A cost analysis wil be necessary

services contracts, etc.).

professional consulting and
architectural and engineering

A cost analysis must be performed
when the offeror is required to
submit the elements (i.e., labor
hours, overhead, materials, etc.) of
the estimated cost (e.g., under

10(a):

2003 FT A C 4220.1 E, Section

method is used.

followed If this procurement

contains requirements to be

bids." Current FTA circular

appropriate for the use of sealed

when conditions are not

procurement is generally used

cost reimbursement type contract
is awarded. This method of

Applicable Federal Law Today

40756840.4

40756840.4

Code § 20321

Cal. Pub. Cont.

California Law

1999

Enacted

Year

by the Los Angeles County
Metropolitan Transportation
Authority in excess of twenty-five
thousand dollars ($25,000) shall be
awarded to the lowest responsible
bidder after competitive bidding,
except in an emergency declared
by four-fifths vote of the board of
the district.

transit works or transit facilties let

(b) Contracts for the construction of

(d) The opinions of informed
individuals working on the contract
who oppose the adoption of a
proposed change order shall be
documented and be taken into
consideration by the authority's
change control board when
determining whether a contract
change is warranted.

Relevant Provlslon(s)
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4220.1 E)

1996 FT A C 4220.1 D., Section 9 (a)-(c) (same as

Applicable Federal Law When CA Law Enacted

2003 FT A C 4220.1 E., Section 9
(a)-(c) (see above)

Applicable Federal Law Today

